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Abstract

In Iranian and American law, Restitution; as the most
important effect of rescission, has been determined
similarly antecedent to rescission. In iranian law, first,
islamic lawyers has recognized rescission as the basis of
restitution and analyzed their effects while in American
legal system, due to some problems and lack of unified
judicial procedure, lawyers and some theorists in last
years has recognized rescission as the basis of
restitution. Moreover, rescission has based on two
theories in iranian legal system; Bilateral Consent and
Do No Harm (LA ZARAR). In the other hand,
American legal system has been based on unjust
enrichment theory. In this article, first, the process of
recognition of the right in two legal systems has
inspected and later, the base of rescission has compared
between two legal systems. The process in two legal
systems (although the process in American law has
happened with a long historical distance) demonstrate
that due to lack of coherent theory about rescission and
thereupon lack of unified Judicial procedure in common
law, law theorist coming close to general theory of
rescission in written legal systems.
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the expense of another required to make restitution
to the other" (Dagan, 2004: 11)
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Restitution, The Law Quarterly Review, V. 29,
1938.
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4. Restatement of Restitution
5. Restitution
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7. Tort
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England and Ireland, Third Edition, Cavendish
Publishing Limited, 2002
Mason, Keith, Carter, John W., Restitution Law in
Australia, Butterworths, 1995
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“The purpose of rescission and restitution is to
return the parties as near as possible to their
respective positions prior to the formation of the
contract so that each of the parties will be free to
obtain his desired performance elsewhere”
Acme Process Equip. Co V. United States (s 0

10 ke cp (1965)
“The purpose is to restore the injured party to the
pre-contract status quo, not to put him in his post-
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3. “Restitution is an ambiguous term, sometimes
referring to the disgorging of something which has
been tacking and at times referring to
compensation for injury done. Often the result
under either meaning of the term would be the
same” (Calamari & Perillo, 1987: 9-23, Mentioned
by Garner, 2004: 1340).

4. Saving-Loan Crisis

5. "Federal Home Loan Bank Board"

6. Federal Home Loan Bank Act

7. Supervisory Mergers
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contract position”

1. Restatement (Second) of the Law of Contracts

2. "A party who has avoided a contract on the
ground of lack of capacity, mistake,
misrepresentation, duress, undue influence or
abuse of a fiduciary relation is entitled to
restitution for any benefit that he has conferred on
the other party by way of part performance or
reliance" (Klass, 2010: 281)
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4. Glendale Fed. Bank, F.S.B. v. United States.
5. LaSalle Talman Bank, F.S.B. v. United Stated
(1999).
6. Hansen Bancorp, inc. v. United States (2005).

7. Glendale Fed. Bank, F.S.B. v. United States
(2001).
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Kull,  Andrew, Rationalizing  Restitution,
California Law Review, 1995.
Kull, Andrew, Restitution as a Remedy for Breach
of Contract, California Law Review, 1994,
Kull, Andrew, Disgorgement for Breach, the
Restitution Interest, and the Restatement of
Contracts, Texas Law Review, 2001.
Kull, Andrew, Restitution in Bankruptcy:
Reclamation and Constructive Trust, American
Bankruptcy Law Journal, 1998.
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Rendleman. Doug, Restating Restitution: The
Restatement Process and Its Critics, Washington &
Lee Legal Studies Law Review, 2008.
10. The Restatement (Third) of Restitution &
Unjust Enrichment.
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