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ABSTRACT

The spread of environmental hazards and damages and the inefficiency of the fault-
based civil liability system in preventing and compensating such damages on the one
hand and the non-mandatory nature of the general rules of civil responsibility
regarding the person responsible for compensation and the conditions for claiming
damages, on the other hand, leads us to agreements such as indemnity clauses that
through them, it is possible to predict the responsibility of the parties to the contract
and impose the responsibility of compensation on the shoulders of the party that has
more control and ability to prevent the occurrence of damage and compensate for the
damage and so, accelerated and facilitated more in compensating damages that occur
during the execution of the contract or as a result of it. In this analytical research, we
are trying to assess the feasibility and how to agree on the terms of indemnity clause
against environmental damages. Considering the validity of the terms of indemnity
clause in Iran's legal system and the variety of types of these terms, the type of
indemnifier’s obligation based on the final acceptance of the burden of compensation
for damages and indemnified exemption from proving the causal relationship
between the act of indemnifier and the occurrence of damages. Agreement on
indemnity clause along with the precise determination of the environmental risks
included in the clause and the sanctions of its violation can be a suitable solution to
reduce the uncompensated losses on the environment.
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EXTENDED ABSTRACT

INTRODUCTION

The right to a healthy environment is considered one of the fundamental rights of human beings, and preserving the
environment is also a public duty. Despite importance of protecting the environment, None of the Iran’s legal laws
provide a definition of the environment, and therefore, different terms have been used by authors regarding the
definition of the environment. Given the great importance of protecting the environment, we should seek methods
and tools to prevent damage to it. One of the effective methods and tools in preventing environmental damage in
most legal systems is to identify civil liability for environmental polluters. In this regard, the theories of fault and
risk are considered as the two main bases for explaining environmental civil liability. In the Iranian legal system,
given the general nature of civil liability law in the field of liability and the lack of a specific law in the field of civil
liability resulting from environmental damage, compensation for this type of damage, like other damages, is based
on the theory of fault. In this regard, given the difficulty of proving the elements of civil liability in claims for
environmental damages, especially establishing a causal relationship between the damage and the harmful act,
Agreement on the indemnity clause in contracts concluded between the parties can be considered by contract drafters
as a suitable alternative to the general rules of civil liability.

So far, no research has been presented on how to agree on a condition for replacing liability for damage that may
be caused to the environment and in the research that has been done so far, the concept of this legal institution in
Iranian law and Imami jurisprudence and its varieties, its compatibility with some traditional institutions in Imami
jurisprudence and Iranian law and the effects of this clause in relation to the Beneficiary of the clause and the injured
party are the focus of the authors of these works. This is while in the present study we are trying to investigate the
possibility of agreeing on indemnity clause for environmental damages and how to agree on these clauses.

Methodology
Considering the main function of the indemnity clauses, which is to divide liability between the parties to the contract
and determine who is responsible for damages, this theoretical-analytical research seeks to assess the feasibility of
agreeing on the indemnity clauses for environmental damage and how to agree on these clauses.

Library and internet resources were used in data collection. Given that the indemnity clause has its roots in
English law and that this clause is more widely used in common law, and that the main idea of the present study is
derived from research conducted in this system, most of the sources used in this study are in English.

Result

In the field of economic activities, especially those related to the development of oil and gas fields and other minerals,
the nature of extraction and development operations has increased environmental risks to the environment and the
potential liability of owners and partners of industrial projects. Liability for environmental cleanup and liability for
third-party claims are examples of the types of liability that may arise in the environmental field. Given the increasing
trend in laws toward recognizing the right of private individuals to sue environmental polluters, many companies
involved in mineral extraction and development operations are seeking ways to transfer their responsibility for
environmental damage to the other party to the contract and relieve themselves of the burden of paying for damages.
It seems that, considering the principle of the validity and validity of the indemnity clause and the compliance of
liability resulting from environmental damage with the general rules of civil liability, the indemnity clause can be
used to transfer financial responsibility for compensation for environmental damage from one party to the contract
to the other party. According to the provisions of the aforementioned clause, the indemnifier shall assume
responsibility and compensation for any loss or damage that may be caused to the environment during the execution
of the contract or as a result thereof.

Contracts for the sale of goods containing hazardous raw materials, real estate sale and lease agreements,
commercial contracts, settlement agreements, loans and other financial documents, land use agreements, and service
contracts concluded with contractors in the environmental field are among the contracts that can include the
indemnity clause for damages caused to the environment. The indemnity clause for environmental damages can be
in forms of third party claims indemnity, bare indemnity, reverse and financing indemnity. The most important issue
that should be considered when setting the indemnity clause for environmental damage is the precise definition of
environmental risks that fall within the scope of this clause.
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Conclusion

According to the general rules of civil liability, the person who caused the damage is personally responsible for
compensating the injured party for the damages, and in order to claim damages from her, the injured party must
prove the general rules of claiming damages, such as the existence of fault and a causal relationship. However, by
agreeing to an indemnity clause, the liability for compensation for losses is transferred from one party to the other
party to the contract and the indemnified party, who may be the injured party or the cause of the damage, is
exempted from proving the rules for claiming damages from the indemnifier party. According to the principle of
freedom of the parties, these clauses can be regulated in various forms and types. Although this kind of indemnity
clause is valid between the parties, but in order of protect the right of third parties, they are non-opposability
against them.
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3. Bare/General Indemnity
4. Reverse/Reflexive Indemnity

1. Third Party Claims Indemnity
2. Indemnity against Third Parties
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1.Financing/ Guarantor Indemnity/Indemnity
Performance by Third Party.
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