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ABSTRACT

“Gharar” refers to a situation in which ambiguity in a transaction exposes one
of the contracting parties to a substantial and non-negligible risk of loss. The
legal effect of the rule of negating gharar is the invalidity of transactions
involving gharar. However, with regard to the applicability of this rule to
ambiguous contractual conditions, two approaches may be considered. On the
one hand, a contractual condition does not possess an independent contractual
nature; therefore, the Prophetic prohibition of gharar does not appear to extend
to such conditions. On the other hand, a contractual condition, like a contract
itself, constitutes a form of undertaking and obligation established within an
independent contract; consequently, the legal status of an uncertain or
indeterminate condition warrants examination. This library-based study adopts
an analytical approach. The findings indicate that, since a contractual condition
constitutes part of the consideration and subject matter of the contract and may
be regarded as a component of the contractual exchange, it possesses economic
value, particularly where the condition constitutes a fundamental purpose
motivating the parties to enter into the transaction. Accordingly, an uncertain or
indeterminate condition stipulated in a contract is invalid by virtue of the
application of the rule of negating gharar. This conclusion may contribute to
addressing the existing gap in the Iranian Civil Code.
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