C|V|| LaW KnOWIedge Open Access

Spring & Summer (2026) 15 (1): 99-114

DOI: 10.30473/clk.2025.75491.3409

ORIGINAL ARTICLE

Analysis of Barriers and Challenges in the Interaction Between
Imami Jurisprudence and Positive Law in Iran's Legal System

Mansoureh Arjomandifard!«, Ali Mohammadian?

1. Assistant Professor, Department of
Islamic  Jurisprudence and the
Principles of Islamic Law, Payame
Noor University, Tehran, Iran.

2. Associate Professor, Department of
Jurisprudence and Islamic Law,
Bozorgmehr University of Qaenat,
Qaen, Iran.

Correspondence:
Mahnsoureh Arjomandifard
Email: arjomandifard@pnu.ac.ir

Received: 15/Aug/2025
Revised: 03/Nov/2025

Accepted: 23/Nov/2025
Published: 11/Sep/2026

How to cite:

Arjomandifard, M.; Mohammadian, A.
(2026).  Analysis of Barriers and
Challenges in the Interaction Between
Imami Jurisprudence and Positive Law in
Iran's  Legal System, Civil Law
Knowledge, 15 (1), 99-114.

(DOI: 10.30473/clk.2025.75491.3409)

ABSTRACT

Although Article 4 of the Constitution mandates that all laws must comply with
Islamic principles, the present study argues that despite the close connection
between these two systems (Imami jurisprudence and positive law), their practical
interaction has faced obstacles and challenges within the country's legal
framework. This research employs a descriptive-analytical method and, by drawing
on jurisprudential, legal, and legislative sources, identifies and analyzes five major
challenges. The first challenge lies in the differing logics of legislation: while
jurisprudence relies on religious texts and otherworldly objectives, modern law is
founded on rational customs. The second challenge stems from the dominance of
individual-oriented jurisprudence over institutional jurisprudence, which has
rendered traditional jurisprudence inadequate for designing social systems. The
third issue concerns the incongruity in legitimacy criteria—jurisprudence bases its
legitimacy on jurists' interpretations of sacred sources (primarily the Quran and
Sunnah), whereas modern law grounds its legitimacy in collective will. The fourth
challenge pertains to implementation difficulties, as varying interpretations in
referencing jurisprudence may lead to conflicting judicial rulings, thereby reducing
the efficiency of the legal system. Finally, the conflict between certain
jurisprudential rulings and international human rights standards and treaties may
create complications in the interaction between jurisprudence and law. The findings
of this study suggest that mitigating these challenges requires the development of
dynamic and institutional jurisprudence, flexibility in deriving legal rulings, and
the integration of rationality with jurisprudential foundations.
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EXTENDED ABSTRACT

Introduction

The Constitution of the Islamic Republic of Iran, particularly Article 4, mandates that all laws and regulations must
conform to Islamic standards, thereby establishing a formal and profound link between Imami jurisprudence (Figh)
and the country's positive law. Despite this foundational connection, the practical interaction between these two
normative systems has encountered significant obstacles and challenges over the past four decades. While Figh, with
its rich heritage of scholarly interpretation (ljtihad), serves as the primary source for legitimizing laws, the modern
legal system is inevitably influenced by the requirements of contemporary legal institutions and scientific
methodologies. This juxtaposition has led to fundamental questions and conflicts in the legislative, interpretive, and
executive processes of law. The necessity of this research stems from the fact that these challenges are not merely
theoretical but have direct consequences on legislation, adjudication, and law enforcement, ultimately affecting the
coherence and efficiency of the entire legal system. This study aims to identify, categorize, and analyze the major
challenges hindering the effective interaction between Figh and positive law within Iran's legal framework.

Methodology

This study employs a descriptive-analytical research method. It relies on original and primary sources, including
classical and contemporary jurisprudential texts, legal literature, and legal documents. The research systematically
identifies and extracts various dimensions of the challenges existing in the interaction between Figh and law. A
comparative analysis method is also utilized to examine the fundamental differences and distinctions between Imami
Figh and positive law. The ultimate objective is to achieve a clear understanding of the obstacles to this interaction
and to lay the groundwork for structural and theoretical reforms in the relationship between these two systems.

Result
The research identifies and analyzes five major challenges in the interaction between Imami Jurisprudence and
Positive Law in Iran:

1. Divergence in the Logic of Legislation: A fundamental challenge lies in the differing logics and
methodologies of the two systems. Figh is based on sacred texts (Quran, Sunnah, ljma, and Agl) and aims to discover
divine commandments for otherworldly salvation. Its language is text-centric, duty-oriented, and often sacred. In
contrast, modern positive law is founded on secular legislation, judicial precedent, collective rationality, and
philosophical principles of law. Its language is conventional, customary, and focused on enforceable sanctions. This
difference makes the direct translation of jurisprudential rules into legal statutes difficult, often leading to ambiguity
or conflict. For instance, concepts like 'obligation' (Wajib) in Figh carry a divine, non-transferable connotation,
whereas in law, duties arise from human contracts or statutes. Furthermore, the role of independent rational proof
(Aql) is more restricted and less clearly defined in traditional Figh compared to its potential application in legal
reasoning and interpretation.

2. The Dominance of Individual-Oriented Figh over Institutional Figh: Traditional ljtihad has historically
focused on addressing the individual duties and actions of believers (Mu'kallaf), leading to a well-developed
"individual Figh." However, modern law primarily deals with regulating institutionalized social, political, and
economic relations. This "institutional Figh" or "system-building Figh" is less developed. Consequently, traditional
Figh struggles to provide coherent, systematic frameworks for complex modern institutions like banking systems,
international contracts, or social security. While it can effectively answer individual religious queries, it faces
limitations in designing social and governmental systems, often resulting in laws that bear an Islamic name but
function on pre-existing, potentially non-compliant, models.

3. Heterogeneity in the Criterion of Legitimacy: The basis for the legitimacy of laws differs significantly
between the two systems. In Figh, legitimacy is derived from divine will and conformity to religious sources; only
God has the right to legislate. The jurist acts as a discoverer of this divine will. In modern legal systems, particularly
democratic ones, legitimacy stems from collective will, custom, and legitimate legislative institutions. A law is valid
because it was enacted by a legitimate authority and is accepted by society, often measured against standards of
human rights and procedural justice. This divergence creates institutional friction in Iran, where the Guardian Council
ensures compliance with Sharia, while the Parliament legislates based on popular representation and perceived social
needs. This can lead to conflicts where laws deemed socially efficient are rejected for lacking a jurisprudential basis,
and vice-versa, as exemplified by historical debates over the legal age of marriage.
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4. Difficulties in Practical Implementation and Adjudication: At the stage of law enforcement and judicial
proceedings, significant challenges arise. Despite the obligation for laws to be based on Figh, there is a lack of
uniformity in how judges interpret and apply jurisprudential sources. Differences in ljtihad methods and the diversity
of juristic opinions among Maraji' (sources of emulation) can lead to contradictory court rulings, especially when
judges refer to Figh under Article 167 of the Constitution to fill legal gaps or interpret ambiguous laws. This is
particularly problematic in criminal cases, such as determining punishments for Hudud crimes not explicitly detailed
in the penal code (e.g., apostasy), where significant juristic disagreement exists on both the definition of the crime
and its prescribed penalty. This inconsistency can undermine the efficiency, predictability, and perceived legitimacy
of the judicial system.

5. Challenges in International Interaction: Iran's legal system faces contemporary challenges arising from
its interaction with international law and globally accepted standards, particularly in human rights. Some principles
of international human rights, such as the prohibition of the death penalty for minors, gender equality, and certain
civil liberties, may conflict with traditional interpretations of some jurisprudential rulings. Similarly, international
standards concerning family law and children's rights can clash with Figh-based regulations on marriage, divorce,
and custody. The Guardian Council's mandate to ensure conformity with Sharia can delay or prevent the ratification
of international treaties or necessitate reservations, potentially limiting Iran's international cooperation and causing
internal dissatisfaction. Addressing these challenges requires developing dynamic Ijtihad that can flexibly adapt Figh
to contemporary and international contexts while preserving fundamental principles, potentially utilizing secondary
juristic principles like "preventing the disrepute of religion" (Wahn-e Din) to temporarily suspend certain rulings if
their application causes significant social harm or misrepresentation of Islam.

In conclusion, constructive interaction between Figh and positive law is not only possible but essential for
enhancing Iran's legal system. Overcoming these challenges requires developing institutional and system-building
Figh, employing dynamic ljtihad methods, integrating legal rationality with jurisprudential foundations, and revising
certain rulings with a pragmatic approach that considers social and international conditions. This necessitates serious
commitment from legislative, judicial, and seminarian institutions to foster continuous and constructive dialogue
between jurists and legal scholars.
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